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Secretary of the Conference of the States Parties to the United Nations Convention

against Corruption
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Vienna International Centre

A-1400 Vienna,. Austria

Email; uncac@un.o

RE: RESPONSE TO REQUEST FOR INFORMATION ON STATE MEASURES T0
STRENGTHEN CORPORATE INTEGRI'IY E~ \8AA

We make reference to the above mentloned matter and a questionnalre dated 13 April

2023 Reference: CU: 2023/]20/DTA/CEB/T5$ ’The Secretarlat 10 the Conference of State

Parties to the United Nanons ‘has requested for mformatxon&regradlng good practices
3

and lessons learnt from engagmg the prlvate sector/_m the Iast\deéd’e
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We set out our responseS/below reﬂectlng on K

CHAPTER 1 — UNCAC AND PRIVATE SECTOR
1(a) — Measures taken to_promote buslness mtegrlty and/or reporting corruption in

£
il ~4-,, l—f

e

private sector
'/ i. Enactment of Anti-Bribery legislation
v The Bribery Act, 2016 came into force in 2017 with the object of

providing a framework for the prevention, investigation and
punishment of bribery and related offences in Kenya. The Act applies
to all individuals and entities in the private and public sectors.
Previously, the law did not impose significant responsibilities on the
private sector in the fight against corruption.

Section 14 of the Act imposes a duty to report bribery. All persons
holding a position of authority in a public or private entity must
report to the EACC any knowledge or suspicion of instances of
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Beneficial Ownership Information (BOI) “disclosure requirements  for
COmpanies .
V' The Registrar of Companies operationalized the Beneficial Ownership
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put in place such procedures i an offenvee on the part af the diverto

o1 senfor officer of such private entity.

The Act empowers the Cabinet Secretary for matters of eorruptinn, in
contultation with the EACC. to publish guidelines that will Agelst
persons in private and public sectors to come up with procedures in
their organisations to prevent bribery. For the moment. EACC s
developing procedures for the prevention of bribery ready for
adoption by public and private entities.

The Act also makes it an offence for a private entity to fail to prevent
bribery,

(BO) E-register in October 2020. The net effect of this was that all
registered companies in Kenya are now required to prepare a
form/register setting out all the information relating to their beneficial
Ownership and lodge the same with the Registrar within thirty (30)

days of its preparation. N
Prior to the enactment of the Companies Act 2015, companies N

Kenya did not have any duty whatsoever to disclose information
regarding their beneficial ownership. However, pursuant to the
Companies (Amendment) Act, 2017 and subsequently the Statute Law
(Miscellaneous Amendments) Act No. 12 of 2019 which introduced
Section 93A to the Company Act, all companies incorporated Of
registered in Kenya are mandatorily required to keep a register of
beneficial owners with the relevant information relating to the said
beneficial owners as prescribed by the Companies (Beneﬁcial
Ownership Regulations) 2020 (‘BO Regulations’).

The rationale for this disclosure requirement is on the basis that legal
persons and Legal arrangements are potentially at risk of being
misused to facilitate criminal activity such as corruption, money
laundering, financing of terrorism, proliferation tax evasion, and
other criminal activities.

Legal persons and legal arrangements may also be exploited by
persons who wish to retain anonymity that enables illegal activities to
take place while hidden from law enforcement authorities. It was
against this backdrop that it became necessary to create an accurate
public disclosure regime that provides transparency in the beneficial
ownership and control structures of companies. This aids in not only
promoting investor confidence and good corporate governance
practices but also in uncovering corruption-related schemes in
companies majority of which are privately owned.
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i conthict of Interest Bill, 2023

v The Kenya Cabinet has approved the Conflict e Intarast @il and 17
cutrently  pending  approval and  passage by Parllament  The
motivating factor being runaway private interest that conflic! with |
public interest.

v The object of the proposed law is to provide for the management
conflict of interest by public officials in the discharge of their duties.

V' The Bill describes situations that amount to conflict of interest and
imposes obligations on public officers to avoid conflict of interest.

V" Another notable provision of the proposed law is the provision f‘?r
compliance measures/steps that public officers should take when thelr
private interests are likely to conflict with public interest. These
include: recusal, declaration of income. assets and liabiliti€s:
divestiture. o

iv. National Ethics and Anti-Corruption Policy

v Kenya developed and adopted the National Ethics and An
Corruption Policy, 2018. The overall objective of the Policy i 19
reduce levels and prevalence of corruption and unethical practices n
Kenya by providing a comprehensive, coordinated and inregrf’te
framework foRithe fight against corruption and promotion of ethics.

v’ Chapter Four g?‘\t\he Policy highligr}tseénti-corruption strategies. 'gl“z
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strategiss;‘;’ﬁq set’out in 7abroad dreas, namely: prevention. pudll
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stage for the Jenact ‘éﬁtrgft.sﬁéciﬁ"cf anti4‘c§rrupt'i\on legislation that
geared ;OQ?J?‘Fa?\ﬁghting-pri\/ate»sec/\tqor fb?f'qmi‘qn\lt is on the basis '(l)I
the quicy(<t\ﬁat¢th‘é%e‘ currently in,gplace(-tp"e} Gonflict-of-Interest Bill.

and Whistleblower Protection Bill.samong dt_heﬁprOposedlLWﬁ,,/

V. Kenya Leadefship, and IntegritysForumi(KLIE) ., 4"

¥ KLUIF ,a muli-sectoral fORUM copsisting.of over 15 sectors that 27¢
partriering in the-fight’against corruption ‘and-unethical practices I
Kenya:..o™} g el { \““‘"“:'}

v KLIF brings togéther stakeholders from“the public and private sectors
civil society and religious organizations to map out an integfatef:l
approach to preventing and combating corruption. As a multi-
sectoral forum, it promotes unified stakeholder involvement in the
fight against corruption. .

v It was established to promote cooperation among all relevant anti-
corruption stakeholders that includes private sector players. It is for
that reason that membership to KLIF includes non-state actors like the

media, private sector, civil society, faith sector and so forth.

e

Vi. Kenya Integrity Plan

v’ Since 2015, KLIF stakeholders that comprise state and none state
actors, have been implementing the Kenyan Integrity Plan (KIP) (KIP
2015-2019 and KIP 2019-2023) which was formulated as a roadmap
for all the KLIF sectors to implement a unified strategy to combat

L corruption in Kenya.

v’ All the sectors and the respective institutions implementing the KIP
align their anti-corruption interventions to the KIP and develop
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v Though Kenya does not have a consolivlaterd r
Y

protection law, whistleblowing is covered under varlous pleces
legislation. '

v The Bribery Act, 2016 contains whistleblower protection for those in |
the public and private sectors and provides for penalties for rlm;'?:
that retaliate against whistleblowers. The Act defines a whistleblower
as a person who makes a report to the Commission or the law
enforcement agencies on acts of bribery or other forms of briber\_/.
Further, section 21(3) states that a whistleblower or witness under t:"
Act is entitled to witness protection as may be determined by the
Witness Protection Agency (WPA)

v The Witness Protection Act, 2012 creates the WPA with the expres
mandate of ensuring safety and welfare,of witnesses and protec}‘ed
persons. The Act defines a witness as ajperson who needs protection
from a threat or risk which exists on’ account of his being a crucial
witness; Who_has given of agreed to give/evidence on bghalf of t:e
State or3h5§f§iveh’\oy agreed\to' give rce;\"ii'[d‘e'_n\cxe in relation to t i
commissiontor prcgg'éi/@lé commii?\ldg\m\of"ap7/qf(epce against a Iawh ?d
Kenyat\is/required (t6' give evidence in-a prosecution or inquiry e
before a'court, cdmimission or-tribunal-outside Kenya.

v According t&fﬁ\‘?‘@ﬁ&f“fﬁé@‘géncﬁﬁeg ﬁolt' however protect a
whist}élevj\%Vﬂunles’s t’he‘,ﬁbé\come’ a Wigﬁéss ai\per the definitions

n
above! ) A N\l N __
vii. The Code 6kGorporate-Governance Practices-for, Issuers/of Securities to the
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v This Godé_réquires. that, the’board. ‘of. listed’) companies have 2
whistléblower ;’policy  tox-ensure;. among. ‘Other things, that all
emplBVe}és'"ﬂféérl‘_\su[jfi’d‘rt:éa ;ih*.{%ﬁeqiifhg up in confidence and re;?ortlng
matte‘rs.,..they"iﬁibégj,fh‘ay?irivolv\g_‘;a.nything.uimprOper, unethical or
inappropriate. This code is also meant to provide a clear procedure
for reporting such matters as well as provide assurance that all
disclosures shall be taken seriously; treated as confidential and
managed without fear of retaliation

1(b) — Challenges Encountered

7 The pending enactment of Guidelines for prevention of bribery means that
many private entities do not have bribery prevention guidelines in place as
envisaged under the Bribery Act
ii. Slow pace of adjudication of anticorruption cases in court.
iii. In terms of Mutual Legal Assistance (MLA) with foreign law enforcemgnt
agencies, the EACC and ODPP have cooperated with various foreign
governments on multiple occasions. However, EACC and ODPP have
challenges in reciprocation of MLA from foreign governments

iv. The three main entities in charge of enforcement of bribery laws: the EACC.
ODPP and the Judiciary have all reported challenges with regards to
budgetary and personnel capacities: "
V. There have been documented operational challenges due to uncoordinate°:1l
nature of the various agencies involved in the fight against corruption. This
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l(C) ~ Steps Taken to Overcome Challenge
) [ACC has § pr epared model guidelines for adoption by private entities.

i-
.

| impediments in the fight against corruption

[ governments on MUA and reciprocation of MLA/from foreign governments

| agencies in the justice sector

| has hampered the prosecation of o “H'[ LYY ALY l

P\r WA e ol Nave A concolidated sohiateblonrar pyataviienn Tave bgt thie i '
Ceovered under varlous plecec of tegiadation

AUPA does not protect a whistleblovwer untess they hreeome 4 wltnmge

There 1o independent whicleBlower investigation/eamplainte anthorty
o1 tribunal In Kenya.

The Companies Al makes no  mention  of eriminalizing  willfi!
mitrepresentation of beneficial ownership information or failure te diselos?
nominees fronting directors or shareholders.

The Ju Judiciaw set up an anti-corruption and economic crime division that is
mandated to hear all corruption related cases brought to court. This
division, operationalized in April 2016, is touted to clear backlog of anti-
corruption cases, one of the main issues continuously cited as key

Government through Office of Attorney General and Ministry of FOFE'S”
and Diaspora has entered into bilateral engagements with relevant foreign

There has been progressive increase (vearly) in budgetary allocation for

The State Law:Office formed Multl Agency ) Tear’ (MAT) to cure operationdl
3

challenges of thewarlous agencles invol(led in"the ﬂghr against corruption-

The coordlnatioh under the ausplces of ) M(\f has already recorded some

success. | VA XV —m———\\ N ]

Vi.

Criminal lnvest:ahons;(DCl) A\ S e (

R 2 — ENGAGING THE PRIVATE SECTOR e d
2 (a) — Summary of good practlces taken to promote |ntegr|ty through anti-corruption
Programmes in private sector __..—~ S

There is being' de\)eloped al WhlstI&Blowe’Protecﬂo{n Bill. The same has
been sub)ected 1ol review | andﬁcom ﬁ—ts\ by, \Cébmet Various law
enforcement/agenaes are\\charged with /the responr |l\|ty of investigating
disclosures and complamts from_whistleblowers depe ding on the nature of
the complalnt EACC KRA\,\\CBK FRC,/,CMA OAG\and the Directorate of

S

-

The Government of Kenya through the Ethics and Anti-Corruption
Commission (EACC) has introduced education programmes for those who
would wish to go into the private sector.

The EACC launched a National Integrity Academy through which it hopes to
entrench good governance with specialized training on ethics and anti-
corruption. The Academy is set to provide specialized ethics, integrity.
Leadership, Good Governance and Anti- Corruption training to both the
public and private sector institutions in the country and the region.

Establishment of the Multi-Sectoral Anti-Corruption Forum. This Forum
provides a platform that brings together public and private entities to form a
strong pillar in the fight against corruption in the business community.

Section 12 of the Bribery Act, 2016 mandates the Office of the Attorney
General in consultation with EACC to publish guidelines to assist private and
public entities in the preparation of procedures for prevention of bribery
and corruption.

iv.

The Government of Kenya has embarked on a nationwide sensitization and
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Accountants of Kenya  (ICPAK) Yhew  pratacdemal  ldlise ragiilats the
conducl of Theit members wwhieh i< IMPOrTAnt in the ﬂ?'h( PRI TRIARA | ELLCSLANNN
i The Centre for COrporate Governance traimnc private companine an pt pat

, corporate governance including development of necessary Instruments .
2 - Summary of good practices used to encourage transparency, public repotting
. and/or public participation thro' anti-corruption programmes —|
i Establishment of civilian oversight committees across the devolved unite 1
Kenya to receive complaints and addresc corruption issues at the grassroo!
level and generating credible data to inform and affirm campaign strategles

. _Facilitating advocacy campaigns i
i Adoption of the Code of Ethics for Business in Kenya to nurture an ethica!
_climate for conducting business. Y, _
iv. Private organizations'in Kenya have signed up for the UN Global Compact.
a strategic policy initiative for businesses that are committed to aligning their
Operations and strategies. with ten: universally -a¢cépted principles In th'

areas of human_rights, labour environment and.anti:corruption. The Clo

Compact incorporates a’ transparency ‘and \acc‘ouhtaqil"ity policy known eac‘;

the Communication oh/Progress. Over 260 cbmpanle\iﬂlin»!fenya have sign

up for the 'UN Global Impact. -1~ /Y L -
v. Article 10 of \the ng‘nstitJ}‘idn;‘o“filgé'nya rﬁ’cognjzes\ puHIic participation asta
national val/ué éﬁalﬁrinciple in“%éﬁya. The Constitution mandates all stat€
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organs and(‘pu‘bli\gofﬁ\cgrs Pq_‘pr_om_qte_p?" l\aggtlon\pf.\tf}e Kenyan people I

) AL

the ex'ecutic}r{\‘!of )} elr"public duties/l,inclg“?ipg:.jrﬁfhé development Of
legislation. 2 &/ 788wt A\ A0 & I—
Vi. Undertaking| Corruption  Risk ‘Assessment targeting key functional areas In
the private andipublicsector: ~ Rrioie 0 e L I
2(c) — Impact of Measures described.in,2 (a) and (b) above / I
i. Notable increase”in the level“of awareness;on matters ethics and integrity
among members of the private sector. I
ii. Increased collaboration between public entities and private sector in the
multi-sectoral forums to monitor implementation and progress on the fight
against corruption. —
iii. The private sector assists in the mobilization of resources to support anti-
corruption initiatives. ]
2(d) — Challenges Encountered in implementing measures in 2(a) and (b) above
i Cooperation between law enforcement agencies and the private sector
entities is weak.
ii. There are no structured internal corruption reporting mechanisms in the
private sector
iii. Enforcement of most codes of conduct lacks the backing of the law and
heavily relies on the goodwill of members.
iv. Stakeholders awareness on existing anti-corruption measures is low in the
private sector

CHAPT




C3@ Capctions veed o drengthen bugne integrity fn private gaeror

CThe Rribery Act 2016 outlines penaltied fov legal oy natuval porens feytnel

cuilty of offencec under variout cections the Act. Thege fnelhelng;
imprisonment
Monetary fine
- Disqualification of a convicted person from transacting business with the
national or county government for period of ten years after such conviction
Reimbursement to the Government of the amount or value of any
advantage received by a person found guilty
- Court can order confiscation of any property acquired as a result of the
advantage received by the convicted person or private entity.
- Barring of guilty state officers from holding public office
- If the convicted person is a director of a company, such person shall be
disqualified from holding the position of director in that or any othef
company in Kenya for a period of not more than ten years.
- If the convicted person is a partner in a firm, such person shall be
disqualified from serving as a partner in that or any other firm in Kenya. or
a period of not more than ten years.

LY /

Imposition of administrative and/c:{wl sanctions against reporting institution
that contravene Proceeds of Crimde'and Anfi-Monéy'Laundering Act.

iii.

Monetary fines-for'corporate bodies "\ 1] £ 1A

(\VA

The Proceeds: of Crime a'q’ﬁ‘fAntl-Mone‘if\' l;?h\ngi_eﬁ,ng\'véc} 2009, provides fO:
penalties on nja)tpréI:";Se"_rsdn's_'_ahd_'_b,o_d,y:cocr_‘p_‘o,::ates that contravene variou
sections ofxthe‘-Act‘.Jh\é‘;BéHaItie‘s"ihclﬁ_de imprisonment /fines or both.
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Under the Public Procure ent/'and; Asset’Disposal-Act, a{ person convicted Ot
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corrupt or frau’du]é,nt praz;ticeS' ‘becomes /lnellglplé to\bid for governmen

tenders ,// }(,}.y'\ \\ el F N \ T

Vi.

Debarment‘of{Companies“i\ &= e

Vii.

Forfeiture to,the Statéof:corruptly acquired:and unexplained Assets

3(b) — Main challenges faced.in enforcing sanctions =& Don o I

X

Lenient sanctions/sentences.that,doinot! deter corruption.,

Lack of sufficient and.Tefﬁaenti\.enfor...c‘em‘?“txw[_nechiry’sms for prescribe

sanctions s | e D8 |

. I
Constitutional references and judicial review applications that either delay
or stays court orders sanctioning individuals and companies I

iv.

The Bribery Act does not provide any form of mitigation incentives such as
leniency programmes or suspended sanctions to legal or natural persons.

V.

The Public Procurement Regulatory Authority (PPRA) does not have
sufficient technical and operational capacity to enforce sanctions provided in
procurement laws

Vi.

Willful disobedience and non-compliance of sanctions by well-connected
and highly-placed individuals

Vii.

There are no enough incentives or preferential treatment offered to
companies with effective anti-corruption programmes

viii.

there are no restrictions placed on companies whose own(?rship structlfre l;
unclear and one that does not disclose the ultimate beneficiary of associate
and parent companies. —

eps taken to overcome such challenges

E (c) - st
i.

Improved investigation and collection of evidence to support impositiog <?f
stiffer penalties on individuals and companies found to have engaged In
corruption
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3 Incentives used to strengthen business integrity
B Preferential business relations for companies that sign on as collaborators 17
- the code of ethics for business within iin the East Africa region.
n. Public mcogn_lﬂbli of companies es compliant with anti-corruption measure
3 (@) <1 | and strategies e ————
= \&/ = Impact of such incentives
i ugh incentives

Kenya's focus has been on sanctions. There are hardly eno
impact of suc

In effect. there

_used to strengthen business integrity.
incentives remains very low

PART ¢ S \F\r\ FIONAL MEASURE! |
3(f) — Other additional measures used to strengthen business integrity and/or reduce
| corruption in private sector
b [ The Kenya Integrity Plan 2019 — 2023 encourages the signing of Integrity
- Pacts by private sectbr actors in public procuremént processes. ]
ii. The private sector |s‘Encouraged to make legislative proposals to promote
| good governance,and\su tainable. developnfent =
LS Promotion of whistle-blowing /£ > ol Y
Lirés pnvate}e tltl&S) to’a

o The Bribery A&ﬁ?%ﬁ réq idopt guidelines being
f bribery and corruption mj

developed by*'EACC\to hef £ m‘thefpreventlon fo)
AJ/’ L WA
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the workplace m'
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